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Programme overview



Agency Workers reform



Mounting pressure for change

May –July 2009Government Consultation

Dec 2008Revised Directive approved

May 2008TUC/CBI Agreement

2006Government‟s “Success at Work”

2002Agency Workers Directive



Timetable to implementation

• Consultation (on principles) ended 31 July 2009

• Draft Regulations expected end of September

• Further consultation on the draft regulations 
through to end October 2009

• In force - 2010/2011?



“Equal treatment” –scope and meaning

• Pay

• Bonuses(?)

• Rest breaks and holidays

• Not occupational pensions

• Awareness of job 
vacancies

• Access to facilities

12 weeks

Basic employment 
conditions:

Additional benefits:



Some issues

• Comparator – “given job”

• Self employed – limited companies

• Successive contracts and avoidance

• “Temp to perm” fees

• Liability/ remedies



Employer reaction

Where respondents thought workforce costs would 
increase they were asked to quantify the increase

Costs are a key concern



Working practices set to change

What will the impact of the changes be on your use 
of agency workers?



Likely changes

Proposed changes in workforces to deal with changes



Immigration update



Immigration update - overview

• Points based system – November 2008

• Registered sponsor



Immigration update - overview

• Recent changes announced by UK Border Agency

– In March and August 2009

– To the points-based system (PBS) & Guidance

– Particular impact on students, temporary or 
exchange workers (Tier 4 & 5) and skilled 
workers (Tier 2)

– A greater obligation on organisations to 
employ resident workers, given the recession

– Given PBS infancy, employers must be vigilant 
to spot ongoing Government changes



The Equality Bill

A fairer future



Equality Bill

2013?Private sector pay gap 
reporting?

2011?New public sector equality 
duties

October 2010?Most provisions take effect

Spring 2010?Royal assent (Bill becomes 
Equality Act)

April 2009Bill published

Where are we now?



Protected characteristics

• “Protected characteristics”

– New terminology

– Essentially remain the same ie age, disability, 
gender reassignment, married/civil partner 
status, pregnancy/maternity, race, 
religion/belief, sex, sexual orientation.

• Some tweaks to existing definitions:

– Gender reassignment – removal of medical 
supervision requirement

– Disability – list of “capacities” abandoned.



Types of discrimination

• Covers claims based upon association/perception

• Dual discrimination

– new clause covering direct discrimination because of a 
combination of two protected characteristics.

Direct discrimination

“A person (A) discriminates against another (B) if, 
BECAUSE OF a protected characteristic, A treats B 
less favourably than A treats/would treat others”



Types of discrimination

• Covers: age; marriage/civil partnership; race; religion/belief; 
sex; sexual orientation plus gender reassignment and 
disability

Indirect discrimination

“A provision, criterion or practice is discriminatory in relation to a 
relevant protected characteristic of B’s if:

(a) [the employer] applies, or would apply, it to persons with whom B 
does not share the characteristic,

(b) it puts, or would put, persons with whom B shares the characteristic 
at a particular disadvantage when compared with persons with 
whom B does not share it,

(c) it puts, or would put, B at that disadvantage, and

(d) [the employer] cannot show it to be a proportionate means of 
achieving a legitimate aim.”



Types of discrimination

• Detriment arising from disability

– New type of discrimination

– Intended to reverse effect of London Borough 
of Lewisham v Malcolm (2008)

– Clause likely to be amended

• Duty to make reasonable adjustments

– Narrowed by requirement for comparison to be 
made with someone whose abilities are not 
materially different? 

Disability discrimination



Types of discrimination

• Covers all protected characteristics except 
pregnancy/maternity and marriage/civil partnership.

• Also specifically covered, as at present:

– unwanted conduct of a sexual nature

– less favourable treatment for rejecting/ submitting to:

• sexual conduct; or

• unwanted conduct based on sex/gender reassignment.

• Liability for third party harassment extended to other 
protected characteristics - the “three strikes” rule.

Harassment

“Unwanted conduct related to a relevant 
protected characteristic…”



Discussion

• What could you do to reduce the risk of claims?

Third party harassment



• Power for tribunals to 
make recommendations to 
benefit the wider workforce 
and prevent similar types 
of discrimination

• Doesn‟t apply to equal pay 
claims

Tribunal claims
Enforcement

Still thinking about 
representative 

actions



Private sector:

•power to force 
larger employers 
to reveal gender 
pay gap statistics

•won‟t be 
exercised before 
2013

Transparency

Transparency

Public sector 
equality duty:

English and Welsh 
governments 
consulting 
separately on 
possible duties to 
publish diversity 
data.

Pay discussions: 

•victimisation protection for work colleagues 
discussing pay rates with a view to 
identifying discrimination

•contractual gagging clauses invalid



Age Discrimination
Focus on retirement



Age discrimination

• Aims to outlaw age discrimination against adults by 
service providers

Beyond the workplace



Default retirement age

• Originally said would review DRA in 2011

• DWP now says will review in 2010

• If DRA no longer needed, law change in 2011

• Presumably result of review to be announced early 2010 
in time to pass new law prior to election

• Tone of announcement suggests days are numbered for 
DRA of 65

• Recent „Heyday‟ decision reinforces that view

The government review



Default retirement age

• 84 % have fixed age at which they normally require 
people to retire (subject to employee‟s right to ask to 
stay)

– Overwhelming majority set retirement age at 65

• 4 % have a policy of not retiring employees, whatever 
their age

• Remainder deal with retirement on a case-by-case basis, 
with no fixed age at which staff are normally required to 
retire. 

Survey findings –retirement policies



Default retirement age
Survey findings –reasons for retirement policy
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70% Workforce planning

Career development of others

Productivity reasons

Capability concerns

Health and safety

Always had a retirement age

Tie in with pension benefits

Cost/availability of benefits

Other



Default retirement age
Survey findings: pros/cons of raising/abolishing 

DRA

Cons

• Performance/capability 
issues

• Workforce planning 
problems

• Increased costs

Pros

• Retaining 
skills/experience/knowl
edge

• Equal opportunities



The Heyday/Age UK case

• Two limbs; Age UK said:
– 1. Default retirement age contravenes European law
– 2. UK law gives employers too much scope to „justify‟ 

direct age discrimination - Government should have 
identified the specific circumstances in which direct 
discrimination is allowed

• ECJ said:
– For UK court to decide whether UK law justified
– Direct discrimination only justifiable by reference to 

social policy objectives identified by the Government
• High Court ruling – 25 September 2009

…to recap and update



The impact of Heyday

• High Court:

– DRA of 65 was justified in 2006 when law introduced

– Therefore, challenge failed and law stands

– But judge influenced by announcement of 
government review of DRA

– Had review not been announced, DRA of 65 would 
have been disproportionately low

– "I cannot presently see how 65 could remain as 
a DRA after the review"

• Days are numbered for DRA of 65 – expect age to be 
raised at very least

…on retirement



The impact of Heyday

• High Court:

– Age UK lost argument that UK law gives employers 
too much scope to „justify‟ other age based rules and 
policies

– But judgment suggests the regulations might have to 
be interpreted to mean that employers can only rely 
on social policy aims to justify direct discrimination

– Not clear how tribunals will approach this:

• Could well make it harder for individual employers 
to impose age based rules

• Need to consider not just the organisational 
impact but how the policy sits in the wider social 
and labour market context

…on justification



Case Law Update



Holiday and Sickness

HMRC v Stringer and 

others, HL

Pereda v Madrid 

Movilidad, ECJ

• Employees on long term sick leave can take 
paid annual leave

• Employees can claim back pay from 
previous years

• Worker‟s pre-arranged annual leave to be

re-arranged when employee sick 



Discrimination

• The reason for the treatment 
must be examined, not the 
motive

Amnesty International

v Ahmed, EAT  

• A “strongly held philosophical 
belief about climate change and 
the environment” may satisfy the 
definition

Nicholson v Grainger plc and 
other  



Cheltenham BC v Laird (HC)

– Employer claim against employee failed

– Right questions not asked of job applicant in medical 
questionnaire 

Unravelling a bad bargain?



A round-up of recent and future 
developments



A round-up of future developments

• Affects all compensation payments to which the 
week's pay limit is relevant 

• Why this one-off increase?

• The annual adjustment of the limit in February 
2010 is suspended 

Statutory redundancy pay increase

£350 £380OCT 1



A round-up of future developments

• April 2010 – proposal to replace GP sick-notes with 
„fit-notes‟

• They allow a GP to indicate that an employee “may 
be fit for some work now”

• Aim?  To encourage employer/ee discussion over 
workplace changes to aid an earlier return

• The risks of ignoring fit-notes

– Disability discrimination?  

…fit-notes



A round-up of future developments

• Revised parental leave directive 

– Formal adoption expected this year, suggesting a 2011 deadline 
for implementation

– Main change? An increase to 4 months‟ leave

• Working time directive

– Deadlock over whether „opt-out‟ stays or goes

– „Opt-out‟ stays for now, but not the end of the story…

…news from Europe



A round-up of future developments

• Planned for babies born after 3 April 2011

• Fathers could take 3 months paid and three months unpaid leave 
once mother returned to work 

• Series of consultations taken place but implementation delayed

• Current consultation on draft regulations to close on 20 November 
2009

…additional paternity leave


